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Name & Address of the Appellant & Respondent

M/s. Lumen Magnetic Wires Ltd (1 00¾EOU)

al{ anfk gr 3r8a 3mgr a oria rjra cB-«TT -g cTT asa 3mag uR zrnferf fl
sag Tg gr 37f@art at 3rat zu g7terr 3ma Igd a 'flcITTiT % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

a7rd 7&l l ya)rvrma :
Revision application to Government of India :

(1) ~ '3011<:i'i ~~- 1994 cBI l:TRT 3TT'fT@ ';:fJir ~ Tf1:: BPwIT a
~ l:TRT cpl" '\j"q-1:Tffi cfi Tera ucqa a 3iifa y=7err 3r4a= 'ora ~- 'lTI«'f ~.
fcrrn~.~ fcl,:rp-r_ mm #ifha, ta ta qaa, ira mrf, { Rec4 : 110001 cfil
cBI IJfAT~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the0 following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) Ifft l=Jlc'f at gr~ mm ca h z arar fat rugrr& <TT 3Rl ~-;:\
a fa4 quern aw ruerm m ua g; ma ii, a fa# suer uwet

'Efffi ag fa4t ala i u fa#t quern ,:f 'ITT l=Jlc'f n 4au a hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to ·another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) a are fa#t rs; zu g2 # f.:lltffaa l=Jlc'f LR' <TT l=Jlc'f cfi fclf.:!1-Jf01 if ~~
~ l=Jlc'f LR' '3011 Ci .-J ~ cfi mrc cfi ~ if 'Gfl" 'lffl(f a are fat z, zT roT i faff
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(Tf) ~ ~ cnT :fTTlR fcniz ftirfT ~n«=f ~ .~ (~ "llT 1FA cITT) frrllm ~T TfllT
1ilc1 "ITTI

( c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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tT 3Wf1=f '3"NfcR cBT '3tllli:;-i ~ cf> ~ cf> fc;rc: '51T ~~ l=JTrlT ~ 17i 5 3-ITT
~ ~ '51T ~ tTRT ~ R<1+i cf> :Jci1Rl¢ ~. 3NITT cf> 8RT i:rrfu, cTT ~ TR <TT
~ if fcJm~ (rf.2) 1998 tTRT 109 IrRT ~~ ~ 'ITT I
(d) Credit of·any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3('Cllci'1 ~ (3m) HWllCJc'1\ 2001 cfi R!!T-f 9 cfi 3~ Fclf.ifcftj:; Wf?f 'fIBm
~-8 if cTT ~ if, ~ ~ cfi ~ 31ml ID1ffi ~ i-f ffirr l=lTT:l cfi 1mR ei-arr ga
3m 3lrnT cffl' tat ufji a rel URra 3m4a [au ml Re;l Ur r; la z. cnT
gzngfhf sirifa rr 35-- Raffa l # par # rd # rel €tr-6 rota #l ufa
ft et# afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@Gia 3de rr Gigi viva an ga card -wm m ~ cf)1=[ men -wm 200/­
#ta rar #l mg sit sari vivaa gaal vznrat st en 1 ooo / - cJfr ~ :f1cfA cJfr
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

~~- -~ 3qr< gar vi hara 3n9#hr urznf@raw qf 3rf)a.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu qlaa yca 3rf@,fr, 1944 cffl' tTRf 35- uo#f/35- 3iaifa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(as) affaar pee1i i±fr ft ma ta z[ca, a€ta Garza zyca vi @tar
3r4lat mznf@raw at fags @f8al he cja • 3. 3ITT. cf>. gm, { fecal al ga

.,

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, Q
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) '3cfdfB:iftrn qRmc; 2 (1) en if ~ 3r:pITT' *m cffl' 3Dfrc;r_ 3Nfc'IT * l=ff1=@ if 'fTl1TI
gca, a4ta Gara yea vi hara 3r4Rt rnf@eras (free) 6t uf?a eh#tu 9feat,

,. }r { ­6151-Jcilcillc; B 3TT-20, ~ '1"CC'1 51 -ljc,('j cb!-LJl'3°-s, '"Jt{JUJJ ~- 3-!51-Jc;lcilli:;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3('Cllci-i ~ (3m) Hlll-JICJc'1"1. 2001 cJfr tTRf 6 cfi ~ Wf?f ~--C[-3 if Rmfffl
fhg 31gr 3r9ta =znznf@raswi #it n{ 3rft a f@ rf fag Tg 3lrnT cJfr ~ q@IlT ffl%o
~ ~ ~ cffi' BTTT, &!:fM cffi' l=ftrr 3ITT WTTm Tu7 Gift T; s ala zn 3#a a % cffii
~ 1000 / - 6ta ht ztftt uzi sn zrcas a6t mi, an #t l=ftrr 3TT'{ 'C'l<lTm Tfm ~
~ 5_ C1ruf m 50 era a gt at u, 5ooo / h Rt itfy usi snr zca a l=ftrr,
~ cBl' l=frT 3TT'{ 'C'l<lTm Tfm ~~ 50 C1ruf at wa unt ? agi nT; 10000 / - )a
~if.fr I cB1' i:#'Ix=r fl!51llcf> '<!~fcl-< cfi -;:rm i-f a1fa la rue a vier at -crm:I I 'll6
~\Jx-f x-e:rA cFi fcITTfl-~ '{i 14\JiHeb ahr cFi ~ cITT ~ cnT m

The appeal to the Appellate Tribunal shall be filed in quadrljl?mfciiteamJcl\5l ·~ EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and sha,&,~t~G~0fi:1~~Jlfe€1 against
(one which at least should be accompanied by a fee of Rs.1,000l-,/~:Sc,6y.OQ9/,"}?Pd!~'~,...~1p,0001-
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lacjtp g,p La"{t_~qa ab ~N; 150 Lac
respectively in the form of crossed bank draft in favour of Asstt. ~-1~gistar f.J_J,~,1. br de ofany

,1-,:-0.\ r'~~- f'Cw 9 ••..,.o;-......_ ff *
'HMe°sr



nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

0

0

(3) uf zamaa{ pa mzii a var st ? it wt re sitar fu ha an 4Tari r[aan fat urar a1Reg z al # aha gg f fa fur q8)l arf a aa fg zenferfa 3r4l4la
nznf@rat at va 3r4le zuhr war at va am)aa fciRlT \ilTTTT ~ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...urn1au ca 3rf@fr 497o ren ii@er at rqf-1 a siafa ffRa fang 37FI
Gd 3ma zn a 3mar zuenferf fufu ,If@rat 3mg ,al l y f LR
x'i .6.50 t)i-1" cJ?T rll Ill I C'l 1 zg«ca fa am str afegy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

( 5) sa 3j idea mat at firuaa fuii cBl" 3it ft en 3raffa fur mar ?
\iTI" 4ta gca, #tu sqra zrca vi hara 3r4la nzmf@raw (a1uffafen) Rw-1, 1982 ~
RR2a er
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vim area, ac4tr 3era area vihara 3r4h#tr @aswr (fl4a a uf 3r4hi amii
a4hzr3el gr=a 3f@HT, &yy Rtur 39wa 3iaifa fa#hr(gin-2) 3f@)fGu 2a&y(gory ft

..:>

i€s) f@caia : &.eds&yst fat)r3f@fr, &&&g Rterr# 3iaaia paras ast aftmar Rt
"11f t,~~ cfi1' 1lf q&.uf@r smr #er 3farf?k, arf fa zr err a 3iaaia sat #Rtkart

' "
3rhf@a zr ,frauailswt3rf@ram zt
ac4tar3nz graviaa # 3iaala fau av gra" fGa gnfa?

..:> ..:>

(il mu 11 -g)- t-~~~
(ii) ~~ cfi1' tifl" 1lf m;rcr trnl'
(iii) pl srm fanra a fr 6 a 3iail er a#

• 3rat asrf zrzf zr arr hnan far (i. 2) 3rf@fa, 2014 h 3arkqfl ar4)fr if@rarr#
~!ff~~3raf "Qcf 3ftfh;r <!TT m-ar atttWTI. " .

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) r 3r2ra vfr3rhnfeawrhma szi res 3rzrar arean avg fa1Ra zt atair favav arcs
c!i" IO%mtR" 3ITT'szi#a avg \'cl tj IRia tIT C16f cjUs" c!i" I O%mtR" cf;°r~Hfclirft ~ I

..:> ..:>

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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This appeal has been filed by Mis Lumen Magnetic wires (100 %$ EOU), C-10,

Electronic Estate, Sector-25, Gandhinagar, Gujarat (for brevity-"the appellant") against

order-in-original No.41/Ref/CEX/APB/2015 dated 08.01.2016 (hereinafter referred to

"the impugned order') passed by the Deputy Commissioner, Central Excise, Gandhinagar

division, Ahmedabad-III (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the appellant has filed a refund claim for Rs.29,388/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporterof goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable service involved is Freight Service. The

adjudicating authority, vide the impugned order has rejected the refund primarily on the

ground that the appellant being a manufacturer-exporter, the 'place of removal' was the

"port of export" for them; and that since these services were rendered upto the 'place of
t

removal', refund ought not to have been allowed in view of Sr. No. l(a) of notification

No. 41/2012-ST dated 29.6.2012, which states that the taxable services should have been

used beyond the 'place of removal', in order to qualify for rebate of service tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

· circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a

factory of the appellant.

4. Personal hearing in the matter was given on 15.09.2016/16.09.2016 and

17.10.2016. The appellant neither availed the opportunity of the said personal hearings

nor sought any adjournment of personal hearings.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016­

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition of place of removal.

0

0

6.
t

The relevant excerpts of the notificationNo. 41/2012-ST are as follows:
Provided that ­
(a) the rebate shall be granted by way of refund of service tax paid on th s

Explanation. - For thepurposes of this notification,­
(A) "specified services" means- [f

f
i'­
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0

0

(i) in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export of said goods;
(ii) in the case ofgoods,other than () above, taxable services usedfor the
export ofsaid goods;- ''

but shall not include any service mentioned in sub-clauses (A), (B), (BAJ and (CJ of
clause (I) of rule (2) of the CENVATCredit Rules, 2004;

(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 {I of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

Rules, 2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture of the excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from the factory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

t

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/JCDICFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are
t

those taxable services that have been used beyond the 'place of removal', for the export

of the said goods and which are not mentioned in sub-clauses (A) (B), (BA) and (C) of

clause (1) of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Deputy

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012,
t

were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:
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I 60. (1) · The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 934 of the Finance
Act, l 994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or clone as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (I) been in force at
all material times.

t
(3) Notwithstanding anything contained in the Finance dct, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160)

Notification No
G.S.R.519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29 June,
2012]

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:-
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export;";"

(b) clause (BJ shall be
omitted.

Period of effect of
amendment
1" day of July 2012 to
g" day February,
2016.

(both days inclusive)

0

0
10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is .that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of manufacturing, etc. would

thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view, of a00v. t:li~cussed
£

I 1 . . h . d d h Id' I I . d "'i:s • lER Iega position, t e mmpugne or er o mg tat the services un er,er -ere
Ke

'
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rendered upto the place of removal, port being the place of removal becomes

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned order is set aside and the case is remanded to the

adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

Date: 20/10/2016 lull»--
(Uma Shanker)

Commissioner (Appeal-I),
Central Excise, Ahmedabad

Attested

20la\
(MohananV.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To
Mis LumenMagnetic wires (100 %$ EOU),
C-10, Electronic Estate, Sector-25,
Gandhinagar, Gujarat

Copy to:­
1. The ChiefCommissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/ Assistant Commissioner, Central Excise, Gandhinagars.Guard file.
6. P.A




